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I. Introduction

Islamic banking and finance movement is based on the longstanding traditional position that interest is riba. Since riba is categorically prohibited in the Qur’an, it is argued therefore that interest is prohibited.  Gradually, the prohibition of interest has evolved into an orthodox position, even though there is no ijma (consensus) on this. There are many Muslim scholars and thinkers who are not convinced about equating interest with riba; some even challenge the Riba-interest equation. What is really the basis for such challenging of the equation? Also, if the orthodox understanding and definition of riba is rejected, what is really riba that is prohibited in Islam and how should it be defined?

Let it be acknowledged that “interest is riba” or the riba-interest equation is the prevailing orthodox position. Articulating and making a case for a position that is at variance with any orthodox position, upheld by the majority of traditional scholars, is a most challenging task. However, while people generally would attach some weight to a preponderant view, it must be kept in mind that from Islamic viewpoint, a majority view or “majority accepted view” is not a criterion for a position being right or wrong, or Islamically binding.

Also, it should be noted that even “majority accepted view” can be wrong. Two classic examples involve the long-standing orthodox view that apostasy is liable to hadd (capital punishment) and triple talaq (at one stroke) – though disliked - is valid and enforceable. Therefore, while one should give due weight to the “majority accepted view,” from the Islamic viewpoint, one should not be betrothed to any majority view, keeping in mind that there are only two primary sources for validating the Islamicity of any matter: (a) the Qur’an and (b) duly corroborated, incontrovertible sunnah. 

This is essentially an OUTLINE essay, where the primary arguments are provided with reference to my works, reading which should answer most of the pertinent questions raised here. 


II. Why is this issue important?
Islam’s comprehensive guidance is anchored in a set of few essential dos (fard, duties) and don’ts (haram, prohibited), and a very broad range of permission (ibahah). Muslims need and want to know categorically and unambiguously what is fard and haram. A well recognized Islamic principle in this regard is that anything to be identified and classified as haram must be established on the basis of ironclad proof. Since classifying anything that is not haram as haram would be a hardship on the people, and Islam is clearly against any such hardship, if the burden of proof for classifying something as haram is not met, it would be regarded as halal or mubah (permissible). As Ibn Qayyim (d. 1350 AD), an eminent Islamic scholar, asserted: "There is nothing prohibited except that which God prohibits ... To declare something permitted prohibited is like declaring something prohibited permitted."

Dr. Yusuf al-Qaradawi has aptly clarified about this aspect of Islamic jurisprudence. He explains:

The Basic Asl Refers to the Permissibility of Things: 
“The first asl or principle, established by Islam is that the things which Allah has created and the benefits derived from them are essentially for man's use, and hence are permissible. Nothing is haram except what is prohibited by a sound and explicit nas from the Law-Giver. If the nas is not sound, as for example in the case of a weak hadith, or if it is not explicit in stating the prohibition, the original principle of permissibility applies. ...  In Islam the sphere of prohibited things is very small, while that of permissible things is extremely vast. There is only a small number of sound and explicit texts concerning prohibitions, while whatever is not mentioned in a nas as being lawful or prohibited falls under the general principle of the permissibility of things and within the domain of Allah's favor.
 

Misclassifying something as haram that otherwise might not be is Islamically wrong. This is not just a matter of theological or fiqhi (legal) relevance, but also an issue of practical importance as it can broadly affect the lives of people. As the Qur’an clearly states: “... On no soul does Allah place a burden greater than it can bear...” [2/al-Baqara/286], or “Allah intends every facility for you; He does not want to put to difficulties.” [2/al-Baqara/185] That’s why another corollary asl or principle, as identified al-Qaradawi in his book is: “To Make Lawful and to Prohibit Is the Right of Allah Alone.”

There is another compelling reason to properly understand riba. Muslims seem to understand economic exploitation (if not only, then) primarily in terms of riba and by extension of that, in terms of interest. Zulm (oppression, injustice, exploitation) is a grave matter in Islam and the prohibition of riba is directly and explicitly related to the issue of zulm. If riba is misunderstood and misdefined, leading to incorrectly, narrowly or exclusively focusing on something as riba-equivalent (and thus subject to the riba prohibition), Muslims would be delinking themselves from the issues and problems of exploitation and injustice in the real world, and such delinking already has become the reality.

III. Some Prerequisite Readings
The traditional and preponderant view is that interest is riba. With the advent of modern banking and finance, Islamic scholars and jurists had to deal with the issue of interest and the applicability of the prohibition of Riba in this context. That so readily interest was determined to be subject to the prohibition of riba was due to the fact that the classical fiqh had already stretched the scope of prohibition of riba to an unacceptably broad level. 

Therefore, understanding the concept of riba beyond and despite the orthodox position is not an easy or simple task. The equating of interest with riba has roots in some fundamental matters pertaining to Islamic jurisprudence, including hadith, ijma (consensus) and qiyas (analytical reasoning), etc. In my effort to understand the riba-interest equation, I came to the realization that the problems and challenges pertaining to the misunderstanding are deeply rooted in Islamic jurisprudence. 

Toward that end I prepared the following writings on some of the foundational sources and concepts that are vital for understanding my perspective and approach. I regard these essays as perquisites to adequately understand and appreciate my writings on riba and interest, including this particular essay. Notably, readers should find these core essays illuminating for broader understanding of Islam in general, and Shariah and Islamic (fiqh) laws in particular.

· Shari'ah, Laws and Islam: Legalism vs. Value-orientation: This essay deals with the legalistic and formalistic approach to Islam, disconnected with its value system and maqasid.


· Islamic Law and the Use and Abuse of Hadith: The Qur’an provides only a few laws and often without defining in details. For such details, Islamic law has to turn to Hadith. Unfortunately, much of hadith provides only probabilistic basis for formulating any Islamic law. Also, on many pertinent issues, there is hardly any hadith without internal contradictions and shortcomings.


· The Doctrine of Ijma': Is there a consensus?: There are not too many things on which there is Ijma. More importantly, there is not an ijma even on the definition of ijma.


· Qiyas (Analogical Reasoning) and Some Problematic Issues in Islamic law: Qiyas is a widely applied tool of Islamic jurisprudence. However, it also is only probabilistic at best. Moreover, in many cases, Muslim jurists have gone overboard in applying this tool.


· Islamic Fiqh (Law) and the Neglected Empirical Foundation: The subject matter of this essay is self-explanatory.


Each of these essays is adequately documented and annotated with relevant examples and analyses to help better understand these aspects of the foundational sources of Islam.
IV. Riba: The Orthodox understanding and definition based on the Equivalence View

Before dealing with the orthodox understanding, it might be worthwhile to note that there is really no precise definition of riba. This may come as a surprise to many, but as one of the prominent, contemporary Pakistani jurists/scholars of orthodox persuasion writes: 

Despite the frantic activity in Islamic banking and finance, and despite the general agreement about the prohibition of riba, there is no agreement among the Muslims about the exact meaning of riba. The Supreme Court of Pakistan, for example, issued a questionnaire in 1992 in which the question on the top was: What is the meaning of riba?

One would have expected the Islamic Fiqh Academy of the OIC, or some other religious body, to have formulated a definition for the guidance of the Muslims in general and the guidance of the Muslim investors in particular. Though the rulings of the Academy is not binding on anyone and are mere suggestions, the definition could have been refined through debate and discussion, for the benefit of all, to suit modern transactions. A clear statement on the meaning of riba, in the form of definition, would be very helpful even for the banks, especially western banks. Unfortunately, no such definition has been framed.
 (emphasis added).

One can’t but wonder as to how is it that in more than fifteen centuries, “no such definition has been framed,” even though riba is among the most categorical prohibitions. Nyazee further adds:

This may sound like an exaggeration, but it is not. There are many scholars today who maintain today that riba is not what we call interest in modern terminology. The majority of modern scholars, however, maintain that interest is riba and is prohibited. Even these scholars are not completely certain as to what transactions are covered by riba. This uncertainty has arisen due to the vagueness about riba and its rules.

Regardless, the orthodox Equivalence view is based simply on equating interest with riba, or considering interest and riba equivalent. Based on this view, the contemporary scholars, who are also proponents of Islamic (i.e., interest-free) banking and finance, define riba as following. 

Sayyid Abul ‘Ala Maududi has defined riba as: "’predetermined excess or surplus over and above the loan received by the creditor conditionally in relation to a specified period.' This definition entails the following three elements: (a) excess over and above the loan capital; (b) determination of surplus in relation to time; and (c) stipulation of this surplus in the loan agreement."
 
Dr. Imran Ahsan Khan Nyazee, following a classical Hanafi jurist al-Sarakhsi (d. 490 AH), defined: "Riba in its literal sense means excess ... and in the technical sense (in the Shariah), riba is the stipulated excess without any counter-value in bai’
 [sale]."
 

Mufti Muhammad Taqi Usmani, the author of An Introduction to Islamic Finance and much sought after Shariah-expert for Islamic financial institutions, and also one of the key authors, on behalf of the Supreme Court of Pakistan, of The Text of the Historic Judgment on Interest, defines riba as: “We have already discussed the meaning of the term riba as understood by the Arabs and as interpreted by the Holy Prophet and his noble companions, and that it covered any stipulated additional amount over the principal in a transaction of loan or debt.
 

Dr. Muhammad Nejatullah Siddiqi, one of the pioneering and leading Islamic economists, states: “The majority of scholars, however, thinks that it covers the interest stipulated at the time of the contract in case of loans as well as the subsequent increases in case the loan or the debt arising from sale of credit is rolled over because the debtor does not pay it at the time stipulated in the contract.”

Dr. Jamal Badawi, a generalist Islamic scholar in the West and a member of the Fiqh Council of North America, defines riba as following: “Riba means any increment over and above the capital without participation fully in profit and loss.”

Distilling the essential conditions based on the above definitions, I will use the following to represent the traditional or orthodox definition: Riba is any stipulated excess over the principal in a loan or debt. Also based on this definition, any qard (monetary loan) must be interest free (qard al-hasana or gratuitous loan).
V. The Equivalence View: Evidence from the Foundational sources of Islam
Since Equivalence View is the predominant view and there are so many excellent and comprehensive works available in this regard, readers should consult any such relevant work for the evidence and arguments offered in support of the traditional view.
 

Classical Islamic Fiqh recognized two types of riba: (a) riba al-jahiliya or riba an-Nasiah (based on deferment in a loan or debt) and (b) riba al-fadl (based on sales or exchanges in which there is an excess without any counter-value). 

1. Qur'an: What the Qur’an has dealt with can be related to only what is known as Riba al-Jahiliyyah, or the Qur’anic Riba (also known as riba an-Nasiah). It is generally agreed that the Qur’an does not define Riba, but that is only partially true. Verse 2:275 [“Allah hath permitted trade and forbidden riba...”] is used to understand riba in contrast with trade or exchange (bai’). The Qur’an does mention about riba or excess/increase over the principal in the context of the prohibition. Verse 2:279 [“... if ye turn back, ye shall have your capital sums...”] is used to define riba as ANY excess that is stipulated over the principal. 

2. Hadith: Riba al-fadl is a construct that is based only on hadith. There is nothing in the Qur’an from which any deductions can be made about riba al-fadl. It is this type of riba that has been later used as part of qiyas (analogical reasoning) to project back the argument that any “stipulated” or “demanded” excess in loan or debt is also covered by the prohibition of riba. 

Modern scholars use the terms riba an-nasiah and riba al-fadl to indicate two transactions that are complete in themselves. They use riba an-nasiah to mean a loan with interest, while riba al-fadl is used to mean an excess in a spot transaction in the same specie, for example gold. ... The literal meaning of riba is excess and nasiah means delay, that is, delaying the delivery of a commodity in a contract. The term riba an-nasiah, therefore, means the benefit or excess that arises from the delay of a commodity or a counter-value. It is what in terms of modern finance is called the time value of money, when it is money that is being delayed. Riba al-fadl is an excess that is measured in terms of weight, measure or counting. It is the rent or excess that is paid for delaying the payment of money or the delivery of another commodity, when fungible commodities are being exchanged. In other words, it is what we call interest. Thus, an ordinary loan transaction with interest is not called riba an-nasiah, but involves both riba an-nasiah and riba al-fadl: riba al-fadl is being paid for riba an-nasiah in an ordinary loan transaction with interest.
  

Readers should note that in the abovementioned exposition interest as riba is not being argued as something that is directly prohibited in the Qur’an, but via riba al-fadl. 

3. Ijma: The adherents of the riba-interest equation regularly claim that there is an ijma (consensus) about the equation, and thus an ijma on prohibition of interest. The reality is that riba-interest equation reflects the majority view. It is the orthodox or preponderant view.

4. Qiyas: This tool is essentially speculative. It was by using qiyas from riba al-fadl that any stipulated excess in trade was extended to cover any stipulated excess in loan. Since any excess in a transaction (without any counter value) is understood as riba (as in riba al-fadl), in case of monetary loans (qard) a qiyas was made that any excess (fadl) over the principal is riba (whether such increase is big or small, based on simple or compound rate, etc.).
 


VI. The Non-Equivalence View: Interest per se should not be equated with riba
 
1. Qur'an: 

The riba mentioned in the Qur’an relates to only what came to be known as Riba al-Jahiliyyah (or Riba an-Nasiah). There have been companions and some early Islamic scholars, who regarded only this type of riba as prohibited. Also, the Qur’anic exegetes (except, for example, Ahkamul Qur’an’s author Abu Bakr al-Jassas, d. 370 AH) have explained how rather consistently riba was essentially the practice of riba al-jahiliyyah. According to the reports they narrated and the commentaries by them, such riba used to occur at the repayment of the debt, either the borrower would seek or lender would offer extension or revolving of the loan with an excess or increment over the owed amount. There is NO corroboration from the Qur’an and/or the hadith that any conditions of the initial contract or agreement (that is otherwise non-exploitative and mutually-agreed) were covered by the prohibition of Qur’anic riba.

As mentioned earlier, that the fact that it is generally recognized that the Qur’an does not define riba is only partially true. The Qur’an does not define riba but explicitly identifies two aspects related to riba, which are its salient characteristics. (a) “Deal not unjustly, and ye shall not be dealt with unjustly” [la tazlimoona wala tuzlamoon; 2/al-Baqara/279]; (b) “O ye who believe! Devour not riba, doubled and multiplied; but fear Allah; that you may (really) prosper.” [la ta’kulur riba ad’afan muda’afah - 3/Ale Imran/130]


The Equivalence view approaches the issue of riba delinked from those Qur’anic qualifiers of 2:279 and 3:130. 

Indeed, the issue of zulm (injustice, unfairness, oppression) is at the heart of riba. Riba can be delinked from zulm, only if Islam is turned upside down in a legalistic manner, without any regard for the maqasid (goals, wisdoms or rationales) behind Islamic injunctions. This is a fundamental difference between the Equivalence and the Non-Equivalence view, as zulm has been rendered into a vacuous notion for the Equivalence view. Notably, zulm is identified by all pertinent scholars (Sayyid Abul Ala Maududi, Mufti Muhammad Taqi Usmani, Dr. M. Nejatullah Siddiqi), as the pivotal reason for the prohibition of riba.
 Yet, when it comes to ascertaining what is zulm in modern interest, the traditional rationales given for corroborating their claims, the Islamic scholars and experts come seriously short and unconvincing. Those rationales that readily apply to riba, as understood in the context of riba al-jahiliyyah, do not hold up in case of interest in our contemporary time. See my essay The Riba-Interest Equation and Islam: Reexamination of the Traditional Arguments.
 

As mentioned earlier, Verse 2:275 is used to understand riba in contrast with trade or exchange (bai’). But this is another source of misunderstanding and misinterpretation. The Qur’anic prohibition is primary referring to loans, in the context of: (a) zulm (injustice and exploitation) characterizing such transactions or contracts; and (b) in contradistinction to sadaqah (charity). 

“Allah will deprive riba of all blessing, but will give increase for deeds of sadaqah (charity): For he loves not creatures ungrateful and wicked.” [2/al-Baqarah/276]

The entire section of verses related to riba begins in the context of nafqa (spending; 2:270) and sadaqah (charity; 2:271). The theme of spending and charity continues in the context of riba and the verse of prohibition (2:275) and the contrasting context between charity and riba is highlighted in 2:276. Indeed, the verses that begun with spending and charity (nafqa and sadaqa) culminates in the same charity (sadaqa) in 2:280.

If the debtor is in a difficulty, grant him time till it is easy for him to repay. But if ye remit it by way of charity, that is best for you if ye only knew.

Confusing this contrast between riba and sadaqa with riba and bai’ (trade) seems to be one of the fundamental pitfalls in the traditional and legalistic approach to this entire issue. Charity (sadaqa) is separate from business or commerce, where the motive and foundation is pursuit of profit. This is relevant for understanding riba, because the injustice or unfairness inherent in riba does not qualify it as trade/exchange (bay). 

If the presumption about contrast between riba and trade would be valid, then as riba would be prohibited, trade generally would be permissible. There is nothing in the Qur’an to suggest that there can be riba in trade as well, as these two are allegedly contrasting notions. Notably, the Qur’an deals with riba in the context of loans. However, the hadiths that are generally cited to establish the broadening of scope of prohibition of riba are generally about trade, credit-sales to be specific, as in riba al-fadl. 

What is then about “stipulation”? There is no corroboration that “stipulation” of (or a demanded) excess in a contract makes it riba. This is the subject matter of another work of mine: Stipulation of Excess in Understanding and Misunderstanding Riba: Al-Jassas Link.
 [Readers should note that this is an outline essay in the sense that while I make the statement  - “There is no corroboration that ‘stipulation’ of excess in a contract makes it a riba – my research is not presented in this brief essay. Rather, this very subject has been dealt with in a specific essay cited above.] Since it is not the “stipulation” that makes an excess riba and the zulm is an essential aspect of riba, the traditional Equivalence view fails the test to reflect the maqasid of the prohibition. 

The Equivalence view generally argues that in case of loan or debt giving extra voluntarily or as gift is permissible. Indeed, in some hadiths, voluntary extra payment in repaying the loan is mentioned as virtuous. In Sahih Muslim [Chapter 43: He who took something as a loan and made its payment back, and over and above that (is approved) and best among you is one who is best in making it], it is mentioned: 
Abu Rafi' reported that Allah's Messenger took from a man as a loan a young camel (below six years). Then the camels of Sadaqa were brought to him. He ordered Abu Rafi' to return to that person the young camel (as a return of the loan). Abu Rafi' returned to him and said: I did not find among them but better camels above the age of six. He (the Holy Prophet) said: Give that to him for the best men are those who are best in paying off the debt. [#3896]

However, that is also contradicted by narrations some of which are from Sahih al-Bukhari, which explicitly states that even gift should not be accepted by the lender.
 So, on the one hand, the Prophet is encouraging voluntary extra in repayment of loan, he is also forbidding the lenders to accept any gift (voluntary extra). Moreover, since he himself has voluntarily paid extra, how can he prohibit accepting extra by the lender. Making voluntary extra payment not just permissible (even virtuous), but prohibiting accepting such gift is anomalous. Indeed, there is no incontrovertible textual evidence (dalil) that the prophet made voluntary extra payment either permissible or prohibited. More importantly, making a gift, except when actual gift is not prohibited in itself (such as wine, pork, etc.), is always permissible and encouraged.
 It has nothing to do with the prohibition of riba, whether the extra is voluntary or stipulated.  

From a non-Equivalence perspective, riba can be understood as the prohibited excess for deferment at the time of repayment (or exploitative terms about the return in the original contract – discussed below) subject to the following conditions:

a) Excess based on deferment was NOT stipulated in the initial contract. 

b) Deferment with exorbitant increase in principal (leading to doubling and quadrupling of the principal – ad’afan muda’afah).

c) Unfair/exploitative – regardless whether it is at the time of deferment or at the time of the initial contract. 

d) Those seeking such loans or deferment are in financial trouble or distress at the time of initial contract.
 

Thus, in light of the abovementioned conditions the very definition of riba as offered by the traditional Equivalence view is unsubstantiated and untenable. 

Hadith: Riba al-Fadl is based on hadith only. There were prominent sahaba (companions of the Prophet) and early Islamic scholars who rejected riba al-fadl as the prohibited riba. Also, in Islamic fiqh, no one has been able to apply it consistently or meaningfully. [See (a) Riba, Interest and Six Hadiths: Do We Have a Definition or a Conundrum?; (b) The Riba-Interest Equivalence: Is there an Ijma?”] 

Riba al-fadl has another special significance. Riba al-Jahiliyya does not justify prohibition of interest in general. Nor there is any incontrovertible evidence that loan [Qard] was viewed as ribawi by the Prophet. See my essay “Qard Hasan, Wadiah/Amanah and Bank Deposits: 
Applications and Misapplications of Some Concepts in Islamic Banking.”

Since qard cannot be established as ribawi and interest cannot be argued as blanketly prohibited like riba, riba al-fadl (excess in exchange) was used through qiyas to project back to excess in loan in a broad manner. However, since riba al-fadl can’t be convincingly and incontrovertibly established using hadith, such projecting back of the meaning of excess to loan in a blanket manner is unproven and thus untenable.

Ijma: Even though it is frequently claimed that there is ijma on the issue of Riba-Interest Equation [i.e, interest is riba], the reality is that there is no such ijma or consensus regarding riba-interest equation. It is the preponderant, orthodox view. Some could even argue that it is the majority view. But, there is no ijma.  See “The Riba-Interest Equivalence: Is there an Ijma?”.

This issue is important because while it is well accepted that if there is an ijma on something, it is binding, a majority or preponderant view does not enjoy the same status. Moreover, even the “majority-accepted view” and long-standing, preponderant position can be incorrect. Two such examples are: (a) hadd punishment (capital punishment) for apostasy and (b) triple talaq (at one stroke) as valid and enforceable. Both of these views are wrong and Islamically unacceptable. For the apostasy issue, please see my essay Apostasy, Freedom and Dawah: Full Disclosure in a Business-like Manner.
 For the Triple-Talaq issue, see my essay Islamic Fiqh (Law) and the Neglected Empirical Foundation.
 
Qiyas: This tool is essentially speculative. In applying qiyas, whatever definition one takes to identify the illah [efficient cause or criteria] for the prohibition of riba and then extend to riba al-fadl in particular, it falls apart at the applied level. [See Section IV, Riba, Interest and Six Hadiths: Do We Have a Definition or a Conundrum?]

As qiyas through riba al-fadl was projected back to riba an-nasiah or riba in general, understanding the relevance of qiyas in this context is very important. This is especially to clear up the misunderstanding and misperception that the riba-interest equation (as indicated by the preponderant, orthodox definition of riba) is derived directly from the Qur’an. The reality is that it is not directly derived as such from the Qur’an.

This is further relevant in the context of the connection between zulm and the prohibition of riba. The prohibition of riba is integrally related to the issue of zulm, as intoxicating effect is integrally related to the prohibition of Khamr. If something does not intoxicate, it is not covered by the relevant prohibition. Similarly, if something is now known or prevalent as intoxicating, but a new preparation is possible without the intoxicating effect, it may become permissible. That’s what we learn from an illustrative athar (report that reaches only a companion) from Imam Malik’s Muwatta.

Yahya related to me from Malik from Da'ud ibn al-Husayn that Waqid ibn Amr ibn Sad ibn Muadh informed him from Mahmud ibn Labid al-Ansari that when Umar ibn al-Khattab went to ash-Sham, the people of ash-Sham complained to him about the bad air of their land and its heaviness. They said, "Only this drink helps." Umar said, "Drink this honey preparation." They said, "Honey does not help us." A man from the people of that land said, "Can we give you something of this drink which does not intoxicate?" He said, "Yes." They cooked it until two-thirds of it evaporated and one-third of it remained. Then they brought it to Umar. Umar put his finger in it and then lifted his head and extended it. He said, "This is fruit juice concentrated by boiling. This is like the distillation with which you smear the camel's scabs." Umar ordered them to drink it. Ubada ibn as-Samit said to him, "You have made it halal, by Allah!" Umar said, "No, by Allah! O Allah! I will not make anything halal for them which you have made haram for them! I will not make anything haram for them which you have made halal for them." [Book 42,Number 42.5.14; In the printed version, #1570]

That’s the way the noble companions of the Prophet understood Islam’s guidance and dynamically approached and applied it. 

The traditional understanding and definition of riba that blanketly treat interest as riba-equivalent has delinked the zulm​-context of riba and its prohibition. Islam considers profit (unless generated from something that is otherwise prohibited, such as intoxicants, gambling, pork, etc.) as not only permissible, but it also regards the pursuit of profit by businesspersons virtuous. However, considering interest as riba-equivalent and the primary, if not the only, source of exploitation and injustice, has rendered the traditional Islamic position about exploitation into a merely rhetorical one. Exploitation and injustice can occur through pursuits of profit (as opposed to interest) and indeed much greater exploitation do occur, not through interest, but through profit, is lost on those who suffer from riba-interest reductionism. Indeed, delinked from the zulm​-context of the prohibition of riba, and approaching the relevant issues in a purely legalistic/formalistic manner, jurists/scholars may have undermined the pristine principle and value of justice (adl or qist) in Islam. This is a serious matter because in the name of standing against zulm, the orthodox understanding and definition of riba, which has led to so-called Islamic banking and finance (offering shariah-compliant products) is actually serving a role that is neutral to the issues of zulm, or worse, exacerbating it. For details, please see another essay of mine, “Exploitation, Profit and The Riba-Interest Reductionism,” Unpublished essay, June 2006.
VII. Defining riba
The above exposition should make it clear that the foundational sources do not hold up the traditional definition of riba, i.e., Riba is any stipulated excess over the principal in a loan or debt. Muslims, who care about the guidance of the Qur’an and the Sunnah and about zulm in the context of economic realities, should take a fresh look at the riba-interest equation with an open mind. Islam is to guide us in a problem-solving manner in this world, in light of the principles, values, and parameters (prohibitions) contained in the Qur’an and Sunnah.

If traditional definition of riba as commonly understood and applied to interest is erroneous and untenable, what is the definition of riba? Toward that understanding, we can now summarize the pertinent aspects.

a. The Qur’an categorically prohibits riba.

b. What can be deduced from the guidance of the Qur’an is riba al-jahiliyyah, which is also known as riba an-Nasiah. In case of riba al-jahiliyyah, the following is corroborated from the foundational sources of Islam: (i) any increase or increment to the principal upon deferment at the time of repayment was not stipulated in the initial contract. Such lack of stipulation, not the presence of it, made the borrower vulnerable to the whims or dictates of the lender. (ii) The Qur’an informs us that the increment upon deferment at the time of repayment (sometimes as part of a revolving cycle) was exorbitant (adh’afan muda’afah). (iii) Such increments that were not stipulated in the original contact were exploitative, often causing the borrower to lose everything and sometimes even selling oneself in slavery to repay the debt.

c. Thus, the prohibition of riba is integrally connected with zulm. To extend and apply the prohibition of riba to interest, the issue of zulm must be established in the contemporary context.

d. Interest as part of the modern banking system (as experienced in the developed countries), where the banks facilitate the function of financial intermediation, has the following characteristics: interest rate is determined primarily in a competitive market, (b) operates in a regulated environment, (c) based on mutual consent with full disclosure of terms, and (d) is non-exploitative or generally mutually beneficial.
Separate from the issue of fractional reserve and banks’ ability to create money, interest in a modern banking system subject to government regulation, competitive market, and mutual consent with full disclosure of terms is non-exploitative or generally mutuall beneficial, and therefore, can’t fall under the prohibition of riba.

Dr. Fazlur Rahman, the late distinguished professor at University of Chicago, defined riba as following:

“Riba is an exorbitant increment whereby the capital sum is doubled several-fold, against a fixed extension of the term of payment of the debt.”

While referring to one of the earliest Qur’anic exegeses by Al-Tabari, Dr. Mohammad Fadel, a scholar of law at the University of Toronto, explains: “agreeing to a markup at the origination of the obligation is part of legitimate sale, doing so at the time the obligation is due when the debtor is bankrupt is riba.”
 This angle of both Dr. Fazlur Rahman and Dr. Fadel puts riba al-jahiliyyah in proper perspective, and helps remove the confusions based on the overly restrictive Equivalence view. However, by placing the emphasis exclusively on any markup “at the time the obligation is due” the definition of Dr. Rahman and Dr. Fadel does not address the problem of exploitative terms in original contracts. Of course, consistent with the historical experience with market, it is expected that competitive market environment with appropriate and relevant regulatory framework, contracts based of mutual consent would take care of any problem with any exploitative term.

After a thorough research on the issue of riba and interest from the foundational sources of Islam, Iqbal Ahmad Khan Suhail, a respected scholar, writes in his book What is Riba?: “If a poor person, who is entitled to take sadaqat [charity], takes a loan to sustain himself or his family; or a debtor who is unable to pay his dues and in the case of paying back his dues he will not be left with enough money to maintain his family, enters into an agreement for an increase over the amount due or on the actual loan, this is an agreement of riba which is unlawful.”
 

Allamah Suhail’s angle is more meaningful in specifying the financial condition of the borrower. However, this also ties riba with an agreement about any increase at the time of repayment. Suhail goes one step further in regard to stipulation. According to him, any increment at repayment would be riba, if the term for increment at repayment was not included in the original contract. All these Non-Equivalence definitions are consistent with early juristic view, such as that of al-Tabari.

God has forbidden riba which is the amount that was increased for the capital owner because of his extension of maturity for his debtor, and deferment of repayment of the debt.

So, what is riba that is prohibited in the Qur’an? While it is difficult to come up with any perfect definition, here is an alternative articulation: 

Riba is any unfair return involving loan or debt contract that results from (a) borrower’s known condition of vulnerability at the time of initial contract, especially in case of a person who is eligible to receive zakah or sadaqah, and (b) any terms in contract that would involve exorbitant rate (relative to a competitive market and regulated environment) that could also be predatory; and/or (c) in case of default/bankruptcy, increase or markup on the amount due on the basis of a term that was NOT stipulated in the original contract.

While the definitions provided from Non-Equivalence perspective may require further refinement, what is important to recognize is that the traditional/orthodox definition is not borne or corroborated by the foundational sources of Islam, the Qur’an, the Sunnah, or ijma. Moreover, the prevailing orthodox definition has made Islamic banking inoperable on profit/loss sharing (PLS) basis. Most entrepreneurs are small and they want monetary loan (qard) as business capital, but do not want any partnership with anyone, including the financing bank. For this problem, please see my essay: Partnership, Equity-financing and Islamic finance: Whither Profit-Loss-Sharing?.
 By subjecting loan (qard) to the prohibition of riba, except charitable loans (qard hasan), financing has been seriously constrained. Even the Islamic banks quiet demonstrably can’t offer their services completely and purely on PLS basis. Thus, they have to come up with financing instruments and banking tools that mimic their conventional counterparts and differ merely in name, but not in substance. By misdefining riba, and miscategorizing qard as ribawi, Islamic banking institutions now can’t avoid resorting primarily to mark-up financing modes, such as murabaha-financing, which is interest-bearing all but in name.

Notably, murabaha is generally a mark-up method of pricing, which is neither alien to the modern world nor unislamic at all.  If riba is defined in the orthodox way, and then banking operation is structured on the basis of PLS, instead of financial intermediation (as modern conventional banking is), then, with merely murabaha as its primary or dominant mode of financing, Islamic finance and banking loses its claim to any essential distinctiveness to be called Islamic. Moreover, when murabaha, a mark-up method for pricing in sales transaction is turned into murabaha-financing, it is nothing but interest-based – as far as the substance is concerned and from the economic viewpoint. This is a practice of Hiyal (legal stratagem or artifice) to get around a prohibition. All these artifices become necessary or unavoidable, because of misdefining riba and miscategorizing qard. Such artifices based on legalistic perspective then not only becomes delinked from zulm, the underlying maqasid (goals/rationales) behind the prohibition of riba, but also the entire banking/financial enterprise may end up succumbing to the global network or infrastructure of exploitation. Indeed, it is already established now that the existing Islamic financial institutions have not yet proven relevant to the development goals of the Muslim-majority countries.

As Dr. M. Nejatullah Siddiqi, one of the pioneering Islamic economists, expressed his dissatisfaction in suggesting: "As a result of diverting most of its funds towards murabaha, Islamic financial institutions may be failing in their expected role of mobilizing resources for development of the countries and communities they are serving."

Starting with the riba-interest equation and the goal of establishing an economy and financial infrastructure on an interest-free basis, Islamic Banking and Finance movement was expected to contribute toward broader economic development. "An interest-free Islamic system of financial intermediation will be more just and fair. This will make it more conducive to growth and development as all members of society will be assured of a fair treatment."
 However, instead of focusing on poverty alleviation and development, many IFIs, similar to the case of Egypt, have shown a bias toward the urban and the rich. "... [M]ost of the activities of Islamic banks have been in large cities as opposed to the countryside, where they are most needed; and that their main customers were likely to be well-to-do, and not the poor or the lower middle class."
 Mufti Muhammad Taqi Usmani, with his personal and direct experience with a dozen of Islamic banks in the capacity of a Shariah expert, echoes: "Unlike the conventional financial institutions who strive for nothing but making enormous profits, the Islamic banks should have taken the fulfillment of the needs of the society as one of their major objectives and should have given preference to the products which may help the common people to raise their standard of living. They should have invented new schemes for house-financing, vehicle-financing and rehabilitation-financing for the small traders. This area still awaits attention of the Islamic banks."
 

These problems and challenges are not merely, as often suggested, due to lack of Islamic commitment and expertise of the nascent or infant Islamic banking/finance industry, but has more to do with forcing an institution like bank, which is primarily for financial intermediation, to operate like a non-financial business, which is tied with the misdefining of riba and miscategorizing of qard. 
VII. Conclusion


In this essay, the traditional Equivalence view is explored and in light of an exposition based on the primary or foundational sources of Islam, the case is made that the Equivalence view does not hold. Lest it is misunderstood, this non-Equivalence view does not mean that interest is permissible in a blanket manner, nor does it suggest that interest in an unregulated and exploitative environment is not a problem. Indeed, in a debt-prone culture or where the entire life-style is based on credit/borrowing, it can be a serious problem. However, that is a problem of culture, not requiring elimination or banning of debt (and as such, interest), rather it requires discouraging a culture that can only thrive on debt or credit. Even the Prophet could not avoid borrowing or debt,
 while praying to God for the refuge from the burden/curse of debt.
 

When the rate is exorbitant, the terms of contract are not fully disclosed, or it is not based on mutual consent, interest would be subject to prohibition of riba. To repeat, interest in loans or debts for mutual benefits and mutually agreed, without any exploitative aspects and without any terms undisclosed, may not be prohibited.
This non-Equivalence view also clarifies that loan (qard) – pure monetary loan without backed by any real asset (real in economic sense), is not ribawi. Thus, there is no need to resort to legal stratagems or artifices (hiyal) to try to circumvent the prohibition of riba, and come up with substitute of interests that are different only in name, label or form.

Sharing of profit-loss and risk is not an Islamic invention. A good part of the modern business forms and transactions are based on PLS. However, people may choose PLS or non-PLS as they find relevant, appropriate and effective in their business context, as long as no zulm or exploitation occurs.  
 
Since the condition – stipulation of any excess makes it haram – can’t be proven or established, the blanket prohibition of interest remains unproven, and thus the orthodox view about interest (subject to the conditions mentioned above) as per the prohibition of riba too remains unproven.  
To repeat, the definition based on the Equivalence view is: Riba is any stipulated excess over the principal in a loan or debt.  The most fundamental and critical argument against the traditional definition is that there is no incontrovertible corroboration from the Qur’an or hadith (directly from the Prophet) that it is the “stipulation” or that it is demanded by the lender that makes an excess over the principal is what constitutes riba. The next most important argument is that riba can’t be understood or defined without reference to the notion and reality of zulm. 

From the Islamic perspective, subject to pertinent prohibitions, any exchange or transaction that is based on mutual consent, without (a) any coercion/deception, (b) involving any prohibited products (e.g. intoxicants), and (c) any vulnerability to one of the parties due to a situation of compulsion (poverty/need) that makes one eligible for Zakah/Sadaqah (aid), is valid. Riba, as explained in the context of riba al-jahiliyyah, would be invalid, because it generally involved the condition (c), which made at least one party vulnerable to bankruptcy, total financial ruin, and even enslavement. In that context, one can easily understand and appreciate the wisdom and value of the stern position of Islam against riba. However, modern interest-based transactions, in a regulated, competitive environment, do not violate any of the aspects that would make such transaction invalid or undesirable.

O you who believe! do not devour your property among yourselves falsely, except that it be trading by your mutual consent; ... surely Allah is Merciful to you. [4/an-Nisa/29]

Allah's Messenger (pbuh) said, 'A transaction is valid as a result of mutual consent.' [Innamaa al-bay'u 'an taraadi; according to al-Zawaid, its isnad is sahih and its authorities are reliable (and authentic). Ibn Hibban transmitted it in his Sahih.
  

The Qur’an is categorical about its principled stand on justice and against zulm (injustice, oppression, exploitation, etc.). 

“O ye who believe! stand out firmly for justice, as witnesses to Allah, even as against yourselves, or your parents, or your kin, and whether it be (against) rich or poor: for Allah can best protect both. Follow not the lusts (of your hearts), lest ye swerve, and if ye distort (justice) or decline to do justice, verily Allah is well-acquainted with all that ye do.” [4/an-Nisa/135]
The Qur’an is also explicit about the zulm connection of riba. Even those who are persuaded by the Equivalence view must not delink their understanding and themselves from Islam’s pursuit against zulm in this regard. Whatever our understanding of riba and whatever way we define it – guided by the Qur’an and the legacy of the Prophet – it must be linked with a common aspiration of the humanity to free society from zulm. Mere legalistic perspective or approach to view or label things as shariah-compliant cannot be adequate or relevant in this regard. Let this central principle be not lost on any of us. 
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