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Riba: Usury, Interest or Both

Omar Afzal

Preface
We are witnessing an outbreak of one of the most destructive tendencies among the Islamists – the practice of our leaders to promise phantom solutions for all the world woes. This perpetual pandering to the Muslim’s every anxiety is a disease that ultimately feeds popular cynicism. The Islamists have a grand vision. They didn’t merely expect things to get better. They expected all problems to be solved. 
There are many things in short supply in the Muslim world, but the ‘Islamic experts’ are not among them. We are awash in these experts: experts on Muslim political theory, Islamic economics, Muslim social and urban issues, besides the religious muftis and many more. There are more experts today than yesterday, as many take on themselves the task of leading the Muslim Ummah according to how he interprets Islam.  Unfortunately, they often lack the basic understanding of the issues on which they keep on issuing ‘Fatawa’. Here is a sample:




This short note is an attempt to open for debate "Interest" - a term as known in modern monetary transactions and the Islamic legalistic viewpoint about it.  Modern Islamic banking is largely based on the traditional interpretation of "Riba" which does not distinguish between 'usury' and 'interest'. No attempt  is made here to check the success stories of various "La Riba" schemes. I have no intention to declare "Riba" lawful (Halal), nor do I close the door on the "Interest" as unlawful (Haram). This paper raises a few basic questions for the Muslim scholars in the hope that they will come up with some logical answers.]
------------------------------------------------------------------

Interest is 'Riba', and, therefore, absolutely 'prohibited' is a refrain the Muslims often hear. The 'Islamic banking' has become a serious consideration for developing Muslim countries, conglomerates, and wealthy Muslim individuals, as well as the western financial institutions which smell a much larger share in earnings and a hedge against losses in the so-called profit-loss sharing (PLS) system in comparison with the tightly controlled banking laws and regulations enforced in western economies.


Muslim jurisprudence experts have been debating the 'interest' for almost a century.  In Egypt, where Khediv introduced it at the turn of the century as an alternative for capital formation for the country's development needs, and in the Indian subcontinent where Muslim entrepreneurs faced stiff competition from others who could borrow from the banks to expand their businesses the status of 'interest' was questioned repeatedly. The majority of Muslim Ulema, more or less consistently categorized 'interest' with 'usury' or 'Riba' - a more common Arabic term mentioned in the Islamic texts. Some did not hesitate to claim that 'interest' is opposed to 'Zakat' (Ansari: Radiance May 4, 1997). However, some prominent Ulema like Mufti Abduh and Rashid Rida tried to argue in favor of interest in limited situations. Tantawi (1990) and others like him who dared to challenge the assumption of interest being 'Riba' faced threats of physical abuse and branded heretic who should be killed for making something 'permissible' what God has made forbidden for the Muslims for ever.


In any serious discussion on such a sensitive topic we should keep in mind several important points:

1. Textual passages of the Qur'an and their interpretations through the ages.

2. Moral and ethical issues behind 'Riba' prohibition in early Islam.

3. Riba in Fiqh discourse

4. Economic and monetary considerations of local economies.

5. Banking and capital formation

6. Global economy


Surprisingly, very few Muslims are willing to accept the fact that the textual ban on 'Riba' is not as rigid as they want to believe. During his lifetime the Messenger (S) faced three limited monetary situations. The indigents who needed help for their survival, the poor farmers who had to borrow from comparatively well off lenders in droughts, and produce-sellers who could be cheated by crafty merchants. For the indigents, Islam instituted Zakat. When the total collection of Zakat was insufficient to meet the minimum needs the Messenger (S) added Zakat al-Fitr and exhorted for 'Sadaqat''-something extra than what is obligatory. To safeguard the poor farmers he asked that the commodities should be bartered at eqaul weight without regard to their quality. To minimize fraudulent practices (mostly by the Jewish merchants of Khaibar) for gold and silver he asked that they could be exchanged only equally instantly. 


In the emergency situation of Tabuk he asked Bilal to borrow camels from their owners on the promise of two for one later. He permitted Salaf/Salam transactions for the practical needs. After his death the Companions strongly differed among themselves about what is 'Riba' and what is not a 'Ribawi' transaction. In later years the same differences show in the formulations of various Fiqh positions, each school allowing some and not allowing other transactions on the basis of how it interpreted the text. Most of the discussions in textual interpretations and in Fiqh books on 'Riba' are related to a 'barter' economy. There is hardly any evidence to support the claim that business loans were also covered by such a prohibition.  Dealings in 'currency', 'coins' and 'money exchange', etc. came hundreds of years later. 


When the banking systems was evolving in the western world the same questions about usury and interest were hotly debated for centuries. Now banks are part of our day-to-day life even in remote areas of the world. Individuals, institutions and states all have to use them for monetary, economic and social purposes.   


This paper attempts to raise some basic questions about 'Riba' and its applicability in modern global economies. We have tried to avoid talking in vague terms, and making tall claims without supporting data or generalizations against common sense logic. We hope to start a serious dialog between the Ulema, the economists and the Muslim banking institutions to form a better understanding of the limits of Islamic monetary and fiscal policies. May Allah accept our attempt. Amin.
1.0
Which transactions are regarded Ribawi, and which are not has been a matter of some dispute since the time of the Companions. Umar (R) was unsure of which transactions entail "Riba" and which not. His advice was to shun all transactions which may even remotely entail 'Riba'.
 Ayat on Riba was (among the) last which were revealed  and the Messenger (S) died before he could provide us a detailed explanation.  So shun Riba and everything susceptible to Riba. (Musnad Ahmad)
Abu Sa'eed Khudhri (R) disputed Ibn A'bbas (R) (who took it from the most quoted Hadith of Usama b. Zaid (R)) and Ibn 'Umar (R)'s view that Riba is limited to only some 'Nasia' transactions. Mua'wiya (R),   as the Khalifa, questioned 'Ubada b. Samit (R)'s claim that the Messenger (S) allowed only for 'equal exchange of all commodities'.
1. 1
The Qur'an  prohibits "Riba"
  "Believers! Do not consume Riba, doubling and redoubling ..."
(3:130)
  "...God has made buying and selling lawful,  and Riba unlawful...  (2:274)
However, what is "Riba" is not exactly spelled out in the Qur'an. The term as used in the Qur'an has the sense of 'growing', or 'increasing'. Does it mean that all increases over the principal are prohibited? The answer is a unanimous 'NO'. 


The prohibition came very late in the life of the Messenger (S). In the treaty with the Christians of Najran, the Messenger canceled the Riba accrued to their debts during the pre-Islamic period. In his Hajj sermon his pronouncements are quite emphatic as well: 
  'Riba al-Jahiliyah' is null from this day... 
But what is it is not spelled out there either other than the 'Riba of Abbas' (R). What was the Riba of  Abbas b. Abdul-Muttalib (R)?
1.2 
Riba al-Jahiliyya

Earlier exegetes like Tabari, Zamakhshari and Ibn Kathir agree that the term Riba as used is the Qur'an does not differ from its earlier usages in pre-Islamic days. Tabari (d.310 a.h.) explaining Ayah #3:130 says:
 The way pre-Islamic Arabs used to consume Riba was that a person would have a debt payable on a specific date.  When that date arrived the creditor would demand payment.  The latter would tell the creditor: "Defer the repayment of my debt; I will add to your wealth." This is the Riba which 
was doubled and redoubled.    (Tabari: Jami', v.4: p.59)
Tabari also quotes the son of Zaid b. Aslam (d.136 a.h.) on Riba al-Jahiliya:
Riba in the pre-Islamic period consisted of the doubling and redoubling (of the commodities, and in adding to the age (of the cattle). At maturity of the debt, the creditor will ask the debtor, "Will you pay now, or increase (the debt)?. If the debtor had anything, he would pay. Otherwise, the age of the cattle would be increased... If 
the debt was Dirham and Dinars, or a commodity, the debt would be doubled to be paid in a year. If even then the debtor was unable to pay, it would be doubled again; one hundred in one year would become two hundred.  If it was not paid, the debt would increase to four hundred. Each year the debt would be doubled." (Tabari's Jami', v.4: p. 59)
Zamakhshari (Kashshaaf: p.234) points out:
... even if the debt was "a small amount, it could consume all the wealth of the debtor" through "repeated increases" due to the debtor's inability to repay at the agreed upon time.
Ibn al-A'rabi (Ahkam al-Qur'an v.1: p.241) has the same view:
Riba was well-known among the Arabs. A person would sell something on a deferred payment basis. Upon maturity the creditor would say: "Will you pay (now) or add an amount to the debt?"
These reports relating to pre-Islamic Riba imply that:
a) At the time of extending a loan the creditor did not demand any increase in the principal. 
b) The debtor could pay the principal without incurring any increase in the amount of debt.
c) The increase was imposed on the debtor at maturity upon the debtor's inability to pay the principal on time.
d) The increase, in most cases, resulted in 'doubling' and 'redoubling'.
Jassas (d. 370 a.h), however, asserts that the pre-Islamic Riba included 'increase' over the principal sum.
"the Riba which the Arabs knew and practiced meant lending money with a specified maturity at an agreed upon increase over and above the sum borrowed."  (Ahkam al-Qur'an v.1: p.465)
Although this is not supported by any historical evidence, later Fuqaha heavily relied on Jassas to bar any exchange of goods, gold and silver coins at uneven rates.

In Asbab al-Nuzul also we find instances of Riba practices in early days of Islam:
 ‘Ata and Ikrama say that this Ayah (2:278)  was revealed about Abbas and Uthman b. Affan (R). Both of them used to Salaf (pay the amount in advance) for dates. When the harvesting time arrived the person will  say: "If you take all  what you have paid for, the remainder will not be 
sufficient for me and my family. Why don't you take only half this time and I will double the remainder (at the next harvesting time). They will agree to it and demand the added amount when the time came.   (Tabari, Ibn Kathir)
Wahidi mentions a similar narrative about Abbas and Khalid (R) jointly lending money ahead of the harvesting time.
2.1
Riba and the Sunnah

The Qur'an uses the term Riba in the context of debt. On the other hand, the Sunnah mainly  uses Riba in relation to certain types of sales. Ahadith do not mention the term 'loan' (Qard) or 'debt' (Dayn). A relevant point is that almost all authentic narrations about Riba appear to relate to sales before or immediately after the battle of Khaibar, long before the final prohibition of Riba came.


Most of the Ahadith contain instances of the root b-y-a' (selling). The most prominent of these narrations are various versions of the 'six-commodities' Hadith:
 "... gold for gold, silver for silver, wheat for wheat, barley for barley, dates for dates and salt for salt should be exchanged like for like, equal for equal, and hand-to-hand (on the spot). If the types of the exchanged commodities are different, then sell them as you wish, if they are exchanged on the basis of hand-to-hand. (Muslim) 
However, confusion arises from the wordings of various versions of the Hadith. Most use the expression "mithlan bi-mithlin", "Sawaan bi sawain", "aynan bi aynin" all of which could be taken to mean either 'equal in quantity, quality or size', or in all of these aspects. Imam Abu Yusuf's version from Abu Sa'eed Khudhri has "Waznan bi Waznin" (weight for weight).
3.1
Riba in Fiqh

Often it is claimed that there is a general agreement among the Fuqaha on the meaning, nature and form of what is prohibited. However, such a statement is difficult to justify when we see widespread disagreements on the issue since the time of the Companions. Ibn Abbas (R), and many others restricted Riba to only 'Nasia' transactions.  Riba-l Fadl, according to them, was not prohibited. Zahiri School (Ibn Hazm) narrows Riba to only those six commodities, which are mentioned in Hadith, all others being permitted for deferred and more for less transactions.


The "six commodities" and similar Ahadith became the basis of Riba legislation in Islamic law. The general consensus among the Fuqaha was that any 'increase' over the 'principal' is the Riba of the Qur'an. For this they bring support from lexical sources. Later discussions added quotes from universal ban on usury in Judaic and Christian traditions,  arguments advanced by the philosophers from Aristotle on, as well as various social arguments against the evil of 'money' generating extra money without sweat. 


Fuqaha agreed that the Qur'an and the Sunnah together prohibit both Riba al-Fadl (excess in counter value), and Riba al-Nasi'a (deferment of one counter value). Riba al-Fadl occurs when in a hand-to-hand barter transaction of the same genus (Jins) one gives in excess of what he receives, if it is sold by weight or measure (Hanafis, Hanbalis), is either gold, silver, or storable food (Malikis, and Shafi'is). Riba al-Nasia occurs when delivery of goods in a sale transaction is deferred. If the counter values differ in their genus, for example gold for silver, or wheat for barley, they should be exchanged on the spot. 


However, the Fuqaha faced a difficult situation when they tried to categorize transactions involving Riba. They differ widely. Some included one under the unlawful category, whereas others categorized it as 'lawful', depending on their defining principle.

Examples of how their diverse explanations interact in the real life situations are abundant in Fiqh literature.
3.2
Illa (Efficient Cause) or Hikma (rationale)

Fuqaha extended the prohibition of Riba to various transactions by means of analogy (Qiyas) on the basis of the 'efficient cause' (Illa), and ignored the underlying rationale (Hikma), as the majority of them went by the principle that Hikma cannot perform the function of Illa. Only  Baidawi, Razi, Amidi, and a few others say that if the Hikma is explicit then it can perform the function of Illa. Scholars who are of the opinion that Hikma can perform the function of Illa argue that Hikma is the intention of the lawgiver in enacting a law. If Hikma cannot be used to extend the rule, then Illa cannot be used for extending the law either as Illa is based on the Hikma. The argument is extremely important for any discussion of the Riba prohibition.


Qur'ans prohibition of Riba contains two very important statements. The first is "Lakum ru'usu amwalikum" (You are entitled to your principal) which is immediately followed by the second statement "La tazlimuna wa-la tuzlamun" (you will neither commit injustice nor injustice will be done to you). The two appear to be interdependent, and must be taken into account together. If one of them is ignored the real intent of the Qur'an could be grossly distorted. Unfortunately, the exegetical works and most of the Fuqaha emphasized only the first one, and almost completely ignored the second. The methodology used by many Muslim legal experts demanded that once a prohibition was recognized because of the surface meaning of the text it must be followed irrespective of whether a rationale is there or not.


Fuqaha extended Riba prohibition to all loans and debts where an increase accrues to the creditor on the basis of the Illa: Lakum ru'usu amwalikum, whereas the following phrase of the same Ayah which is the Hikma: La tazlimun wa al tuzlamun was ignored altogether. As a result any increase above the principal was declared Riba. If, on the other hand, Hikma was taken into consideration then not  every transaction involving 'increase' would be Riba. Especially excluded from Riba category are those transactions which are beneficial to one of the contracting parties, without any injustice to either.


The inadequacy of the 'Illa' approach is glaringly obvious from how the four Fiqh schools categorized transactions disregarding the circumstances. In many cases the 'Illa' approach appears superficial and devoid of moral considerations. For example, coins like 'fals' did not involve Riba in Maliki, and Shafi'i schools. Thus 100 'fals' (which were used as a unit of currency but were not made of gold or silver) could be exchanged for 200 either on the spot or on a deferred delivery basis. (Why today's fiat money could also be not counted in this category, is a good question to ask?). Commodities which  were countable like apples and eggs did not involve Riba, and hence could be exchanged less for more according to Hanafis. A piece of cloth could be exchanged for two pieces of the same quality and measure since it was neither measurable, or weighable, or gold or silver, or foodstuff.


The lack of moral emphasis led to some unfortunate developments in the cases of Riba-related 'Hiyal' (crafty devices). From the medieval period it has been possible to advance loans at exorbitant rates using fictitious transactions.  Many jurists would not regard such acts as reprehensible since they are perfectly legal. For example, Z can lend money at any rate of interest to Y by using a Hila. Z sells to Y something for 100 dinars. Y takes possession of it, then sells it back to Z for  50 dinars. Z makes a legal profit of 50 dinars. Legal experts in all schools of Fiqh have mentioned such Hiyal. Khassaf's work on Hiyal is quite known. 


A detailed discussion of the issue of Hiyal is beyond the scope of this paper. It is not secret that Hiyal were utilized with approval from many jurists. If there was a general agreement among Muslims on the meaning, nature and form of what is prohibited, then there may be no point in probing the rationale. However, in the absence of agreement, ignoring the Hikma, and limiting the discussion to 'illa' is difficult  to justify. 
4.1
Limiting theory

Crises originating around practices considered 'Riba-ridden' have been documented from early Islamic history. 'Hiyal' (forms to avoid legal Riba) are part of almost all schools of Fiqh. In Ottoman empire voices were raised over fixed interests related to Auqaf. Auqaf Ministry in Egypt still sells its land on installment payments. The buyer makes an initial down-payment of 1/5 of the price, and the rest in 15 installments. In the first ten of these he pays 3-4% extra, counted in the accounts as a 'profit'.
4.2.1
Controversy in the Arab World

The modern controversy about 'interest' started in 19th century. At the turn of this century the discussion about Riba gained a higher pitch when Egypt officially introduced interest-bearing postal 'Saving Funds' (Sunduq al-Tawafir). Over three thousand depositors refused to take 'interest' fixed by a decree of the Khedive. The Director of Post asked the Mufti informally if there was a legal way that would authorize Muslims to receive the 'profit' earned by the saving fund. Mufti Abduh wrote:
  "...If A provides funds for utilization to B, and B sets aside a fixed portion out of his profits for A, irrespective of whether A's own profit is small or big then it is not  the prohibited Riba... Allah's justice cannot equate a deed which is beneficial to both (the capital provider and the debtor) and an agreement in which one is harmed and the other benefits .... (Majalla al-Manar: 1903: v. 6 / Al-Manar 1906:v. 9, p. 332) 

Rida agreed with Abduh arguing that the prohibited 'Riba' involved exploitation, whereas the interest paid by the saving fund was an obvious benefit for the employees. Initially the Mufti refused to support, saying that it most clearly was Riba. The Khedive appointed a board of Ulema from Azhar to draft a Shara'i opinion. They concurred that 'interest' was not Riba as it was a return on loans for production (Istighlal). Later Mufti Abduh also agreed that some loans for interest (Qard bil-Faida) were 'Shirkat al-Mudaraba' and hence interest on them is not Riba. 


Badawi (1939) argued that only Riba al-Jahiliya, limited to only six categories mentioned in the Hadith, is prohibited. Riba al-Fadl is allowed in 'Haja' (need). Loans predicted on profit (Qard bi Nafa' Mashrut) is not Riba. Prohibited Riba al-Nasia was in cases where the increase occurs at the time of accrual, and not determined initially.


The need (Haja) argument legitimizes most of the current financial transactions. Badawi's 1939 arguments were incorporated in Egyptian Civil Code Article 227 which puts a ceiling of 7% on interests. Badawi (1964) later revised many of his opinions.


Sanhuri (1954-1959) argued that only 'compound interest' (Riba Murakkab) is prohibited. 'Haja' (need) absolves the banks from Ribawi interdiction.


Shaltut allowed interest from postal savings  but not from the banks.


Abu Zahra (1955), among many others, wrote a strong rejoinder stressing that all kinds of Riba are forbidden. Islam wants to prevent hoarding of wealth and speculation. Interest is unfair as it exploits the needy and therefore included in the Riba prohibition.


Abu -al-Saud (1985) strongly supported interest-bearing need-based loans.


Tantawi's (1991) Fatwa allowing bank interest created an unprecedented uproar in recent years. His opponents issued a verdict of his 'Kufr', and hence 'Mubah al-Dam'. 


Ulema of Azhar are divided on both sides of the debate which is continuing in al-Minbar al-Islam. Two recent monographs, one by Salus (1990), and the other by Khatib (1990) take two diametrically opposed positions, one allowing and the other forbidding it.


M'utamar and Rabita also initiated discussions on the topic in 1980s. However, most Saudi Ulema who dominate the Majma' al-Fiqhi issued their opinion against interest in any form or for any purpose. They are in the forefront opposing Tantawi as well.
4.2.2
Ulema in India, Pakistan, etc.

Ulema in British India were more cautious. Many of them did not allow sending a money order as the extra charge might be construed as Riba. When Suleman Nadwi,  taking a cue from Abduh and Rida, issued a garbled note in 1930s which could be taken to legitimize interest it created a furor of loud pretests. 


Muftis of Frangi Mahal (1950s) allowed mortgage payments in excess of the cash price to a bank or corporation.


Maududi's book was a forceful expose of the evils of western banking system, and how interest was as bad as usury or worse. It is still the most impressive expose of the position that Islamic socio-economic system is as much repulsive to interest as to usury.


Iqbal Suhail's (1936) book was a remarkably strong rejoinder against all those who included interest under the prohibited category of Riba. He pointed out the main weaknesses of the arguments equating interest to usury and concluded that the Qur'anic injunction against Riba, and Ahadith about Riba al-Fadl and Riba al-Nasia have nothing to do with modern  transactions including charging interest and interest payments.


Abdullah Yusuf Ali (1938) included undue 'profiteering of all kinds', whether in trade or in loans of gold and silver under prohibited Riba, but excluded 'economic credit'. 


Yaqub Shah (1967) raised some pertinent questions in an attempt to de-link interest from Riba. His counter-arguments against Maududi are logical and engaging. 


Fazlur Rahman argued in favor of bank interest. 

"Many well-meaning Muslims ... sincerely believe that the Qur'an has banned all bank interests for all times, in woeful disregard of what Riba was historically, why the Qur'an denounced it as a gross and cruel form of exploitation and banned it, and what the function of bank interest [is] today."


The Advisory Council of Islamic Ideology in 1964 was hesitant to declare institutional credit as Riba. However, their cool argumentation was unable to sway the majority opinion of the Ulema in Pakistan.
5.1
Contemporary debate

Modern financial and banking systems may not be perfect but undoubtedly they are drastically different from those of the last two thousand years. In the absence of a currency barter was the prevalent means of exchange of commodities. Now it has been replaced by some kind of fiat money in most of the world. For centuries agriculture was the mainstay of economy. Industrialization has relegated agriculture to the second place. Stable incomes associated with full or part time employment were little known a few decades ago. Now salaried class and businessmen with a stable income are the mainstay of the society. Need-based loans, especially on the poor strata of the society hit hard, and most borrowers ended in bonded labor for generations. Loans are needed not only to take care of individual emergencies but for all kinds of situations from buying a house, and a car to starting  or expanding a business, and establishing an industry. Inter-governmental borrowing, and loans from International Monetary Fund, development banks and other similar agencies for various projects have become a routine feature of development plans in most of the developing nations and they have a marked impact on the quality of life.


However, a large number of contemporary Ulema refuse to revise their  position which is based on 'Illa' - a narrow interpretation of the texts. They keep repeating that the present banking system encourages hoarding of money in financial houses and safes, and international borrowings have extremely adverse effects on poor countries.  
5.2
Riba is both usury and interest

Those who claim that the prohibited Riba includes both usury and interest base their arguments on the following:

a) Riba means 'increase'. Literally, any increase above the principal is 'Riba' and therefore Haram (forbidden).

b) The 'Illa' (efficient cause) for prohibiting Riba is mere 'increase', as the Sunnah explains, or 'increase with deferment' as the Qur'an (and Sunnah?) specify. Interest is both increase and  increase with deferment.

c) There is a consensus (Ijma') of the Ummah on Riba and all its forms. Usury and interest both are Riba. The distinction is insignificant.

d) Islam requires 'justice' in human transactions (Mu'amalat). Exploiting a needy person, forcing him to pay more than what he borrowed is anathema to the Islamic spirit.

e) Usury and interest both are 'repressive'.

f) Riba generates income without labor which is reprehensible. 

g)Riba has propensity to lead the debtor into more debt. etc.
6.1
Riba excludes 'interest'

Like Razi, Ibn Qayyim, and Ibn Taymiya, Fazlur Rahman (1964), Asad (1984), Najjar (1989), Nimr (1989) etc. tend to emphasize the 'moral' aspects of the prohibition of Riba, and relegate the 'legal form' of Riba as interpreted in early Fiqh to a secondary position. They argue that the raison d'être for the prohibition is injustice as formulated in the Qur'anic statement "La tazlimuna wa la tuzlamun" (Don't do injustice and no injustice will be committed against you). 
6.2
Riba is Usury

Ulema who concluded that 'interest' is not Riba have brought support from various textual and moral principles. The reasoning of those who make a distinction between usury and interest may be summarized as follows.

1) What is prohibited is only pre-Islamic Riba. 

For this they find strong support in  'Ibn Abbas, Ibn 'Umar, Zaid,  Mua'wiya, (R) etc. among the Companions, Qatada, Jubair, etc. among the early jurists, Daud Zahiri, Ibn Hazm, etc. among the schools of Fiqh, Abduh, Rida, etc. All of them limit Riba to the forms  practiced in the pre-Islamic period. They also argue that Allah has made it clear that whatever is Haram is explicitly stated in the Qur'an (7:52: "We have brought to them a Book in which We have explained in detail, based on knowledge, -a guide and a mercy to all who believe.")

2) 'Need' based 'increase' (interest) is exempted from Riba by the Messenger (S) as it is well documented that he allowed 'A'raya' in less than 5 Wasaq of dates though he specifically prohibited 'Muzabana'.

3) Riba is limited by the Messenger (S) to certain 'sales'. None of the authentic Ahadith mention 'Qard' (loan), or 'Dayn' (debt) in the context of Riba.

4) Interest is 'Nafa'. Fiat currency is a new concept, and is a commodity for sale. It must be governed by Ayat 4:29: Believers! Do not eat your property among yourself through vain means. But let there be amongst you trade by mutual good-will.

5) The 'Hikma' (rationale) of Riba prohibition is 'injustice'. Interest is a 'just' return on the capital, whereas usury is not.

6) Interest to be charged from the customers is for bank's 'service', and interest to be paid to the depositors is from its 'profit'.
.
6.3
Consumption loans vs. Production loans

Yaqub Shah, Dualibi, and others differentiate between loans for consumption and 'productive' loans or credit investments. Interest on production loans is not Riba, as the Qur'an talks about Riba in the context of alleviating the misery of the poor and the needy, and asks the lender to forego his principal if he can as a 'Sadaqa'.


Maududi and others counter-argue that production loans were prevalent at the time of prohibition. They quote from Tabari some reports about loans of Bani Mughira and tribes from Taif. However, these reports do not support the assumption that these were 'business loans'. Firstly, none of these reports specify that the funds or commodities were for investment. Secondly, the two versions are contradictory. One version says that the alleged transaction was between Abbas b. Abdul-Muttalib (R) and his partners from Banu Mughira and some people from Banu Thaqif, with Abbas (R) and his partners as the recipients of this Riba. In Ibn Juraij and Muqatil's version Banu Thaqif were the recipients from Banu Mughira which they refused to pay because of hardship. Another version mentions Abbas and Uthman (R) lending dates. Historical validity of investment loans in Hijaz during the time of the Messenger (S) or in the period immediately after him  is extremely  doubtful. 
6.4
 Individual vs. Institutions

Some scholars argue that the prohibition of Riba covers only individuals, and not the interest-bearing transactions among the corporations, banks, and financial institutions. 


Critics dismiss this argument on the ground that under Islamic law a prohibition is same for an individual and for a corporation. Furthermore, financial institutions can be as exploitive as an individual.
6.5
Usury is doubling of the original credit

Nasif and Jawish argued that the Qur'an specifies Riba as 'doubling of the original credit'.  As long as the total amount of interest is less than the principal it is not covered by the Qur'anic injunction. Egyptian civil code also adopted this position.

Critics argue that the distinction between 'usury' and 'interest' is a very late development, and hence an alien concept to Islamic law.
7.1
Issues 

Money management has become a highly specialized activity. In an inflationary economy the creditor suffers a loss due to inflation. Ulema stress that allowing an increase to compensate for loss of the purchasing power is justified by Islamic concept of 'justice'. To avoid 'interest' in Islamic finance some the following have been suggested:

1. The terminology 
('Interest' is 'profit' and 'service charge'.)

2. Indexation of deposits and advances by the rate of inflation.

3. Mark-up, Hire-purchase / leasing

4. Murabaha and Bai Mu'ajjal

5. Financing on the basis of Normal Rate of Return. 

6. Nominal or real interest
Limitations of space do not allow a detailed discussion here. A few points about Mudaraba, the most talked about solution, will show  the need for a hard look. 
7.2
Mudaraba

Profit/loss-sharing has emerged as the most talked about instrument in the so-called Islamic banking to replace the 'interest'. The rationale for Mudaraba, and against 'interest' is 'justice'. A bank charges guaranteed, fixed and pre-determined rate of return for its capital which is unjust (and therefore 'Haram') whereas an Islamic bank shares uncertain gains and risks. It is ideally 'just' (and therefore "Halal').


It is yet not clear what incentives are there to make a Mudaraba scheme successful? As a matter of fact there is every incentive for the borrower to show a loss year after year until the total loaned capital is exhausted. The debtor rapidly gains the capital it needs to fully own the business if he can show a loss. Why should a business show a profit it must transfer to others when it can keep all to itself? 


Apart from the question of 'disincentives' for showing a profit, and strong incentives for showing a 'loss' on the part of the 'borrower' we have not looked into many other significant aspects of business loans based on the principles of Mudaraba. 

1. A 'just and adequate ratio' of profit/loss: How the profit and loss should be shared among the borrower and the lender? For example, A borrows from B $10,000. B1 is a bank. B2 is a wealthy friend, and B3 is a poor elderly aunt  who needs regular income to support herself. The profit comes to $3,000 for the year. Here are some figures:


Borrower : Lender
Borrower : Lender
Borrower : Lender
Borrower : Lender
Borrower :  Lender


90%
   10%
75%
    25%
50%
  50%
30%
   70%
60%
     40%
      B's share 
$2700
   $300
$2250
   $750
$1500
 $1500
$900
  $2100
$1800
    $1200
In case of a loss B loses the same amount. Who is hardest hit by the loss? All of them may claim that their profit or loss is 'inadequate'. 
2. Participation: Should a lender (a bank, etc.) participate and control the decision-making process? Should it be at every stage to safeguard its interests, or leave it to the owner(s)?
3. Back out: What if the lender wants to back out from the business?
4. Emergency: What if an emergency shuts down the business?


Another tricky question for Mudaraba is of consumer loans. We have made some preliminary remarks in our paper on 'Islamic mortgage'.
8.1
Some suggestions 


Ulema in the last two centuries have been averse to anything 'western' from wearing half-sleeve shirts, to using toilet paper, to washing-machines and money-orders. It is no wonder. The political dominance of the west, their exploitation and suppression of the Muslims from Morocco to Indonesia coupled with the moral degeneration, cultural anarchy corrupting the very roots of Muslim life should create this feeling of repugnance. There is also no denying the fact that modern financial institutions like banking and insurance must be corrected to reduce fraud and for better service. However, any 'Islamic' solution must also be judged by similar standards of 'justice' and social responsibility. There are certain assumptions about an Islamic banking system, which have yet to be tested in real life situations over a longer period of time on a much larger scale before the Muslims may present them as a better alternative.


Banks and banking is a new phenomenon and so is interest, as distinct from usury. In the last few decades it has become an essential part of normal human life. Even those who call interest Riba have bank accounts, write checks, use credit cards, and buy their homes on loans. All Muslim countries including those which are officially Islamic are actively involved with interest-based banking. Ulema should sit down with economists, experts in finance and development and try to find ways of how the intention of the Law-giver (Allah) may be reconciled with the needs of modern economies, and development. Some important points for them to discuss are suggested below. Others will come up during their deliberations.
8.2
The Qur'an

The verse 2:275 combining the statement that trade is lawful and Riba unlawful led some scholars to claim that the Qur'an is contrasting Riba with sale and the profit resulting from it. The Qur'an appears to contrast Riba with Sadaqa, and Zakat, and not with nafa' (profit). Ayat 2:280 clarifies it.
If the debtor is in difficulty, grant him time till it is  easy for him to repay.  But it is better if you give [the principal] in charity ... 

Ayat 2:279 contains two important statements: "Lakum ru'usu amwalikum" (You are entitled for your principal), and "La tazlimun a wa la tuzlamun" (Do not commit injustice, nor injustice will be committed against you). The two appear to be interdependent. There is a danger that if we takes them separately or ignore one of them then we will miss the real intent of the Qur'an.


Ayat 4:29 allows the Muslims to enter into sale deeds on agreed upon conditions.
8.3
The Sunnah

The Messenger (S) permitted 1) Salam/Salaf deals in which deferment of the delivery of goods results in 'increase' over the prevailing prices. He also permitted  'Araya - a need-based exchange (of unripe dates on the trees for the ripe ones) though he had specifically prohibited 'Muzabana' (wet dates for dry dates). 


The Messenger's (S) prohibition appears to predate the Qur'anic injunction, and is related to 'sale' of certain commodities at unequal weights after the battle of Khaibar. It appears to relate to Bai-i Muratala, and Bai'-al-Sarf only, and not a general command.


Prohibition of Riba al-Fadl at least was unknown to a large number of Muslims in Medina and outside. Those who knew about it were divided among those who limited it to six commodities and others who extended it to others not mentioned in the 'six commodities' Ahadith. 
8.4
Fiqh

Fuqaha did not prohibit all transactions involving 'increase'.


1. Bay Ajal: 'Increase' in the price tag as a result of 'deferred payment' as compared to the cash price is permitted by all. Also permitted is 'increase' in the price because of 'payments in installments. (Time factor)

Two situations:
Product delivered now

Product delivered later




Cash value
$10,000
Cash value
$10,000



Deferred value
$11,000
Deferred value     $11,000

2. Bay al-Aina is permitted by Shafi'i and Maliki schools. (Time factor)

3. Non-gold/silver coins (Fals) may be exchanged at any ratio in Shafi'i and Maliki Fiqh. (Currency)

4. Hanafis allow exchange of one apple or egg with two, etc. 

5. Fuqaha were forced to declare 'legally acceptable' the increases resulting from 'Hiyal' -fictitious transactions, although they contravened the intent of Riba prohibition.
8.5
The guiding principles in any discussion of Riba should also include:
1. Human interpretation of a text differs with changes in circumstances.
2. Allah commands 'Islah' (betterment of human life), and asks humans to avoid 'Fasad' (corruption and debasement of human life). Fuqaha stressed this rule in 
terms like 'Istislah' , 'Istihsan', etc.
3. Allah's Deen is 'Ease', and not undue hardship or restrain on human activity.
4. A basic principle of Fiqh is that "Needs shift 'prohibited' to permitted category. 
5. Umum Balwa: Common usage may move a 'prohibited' act to a 'permitted' ac
6. Ta'amul of Ulema and Sulaha also shows that the prohibition is not precise.
9.1
Muslim financial institutions in N. America

Muslims in N. America are busy establishing Islamic presence here. It is very encouraging to find many Islamic "La Riba" institutions functioning in various parts of the country to provide for the needs of the Muslim community on a very limited scale. Many of them are functioning on the basis of Mudaraba. Unfortunately, a large number of Muslims have yet to enthusiastically participate in the functioning of these institutions as shareholder or customers. Often these institutions have to charge higher rates for their services and have to reject a large number of loan applicants for lack of funds or equity. If more Muslims deposit their funds with them, and they are run more efficiently these institutions may serve as models.


At present there is a lot of interest among the banking industry experts in 'Islamic banking' mostly for reasons of higher rates of return allowed in Mudaraba than in the highly regulated 'interest' economy. We have to explicate for the world how Islamic system of finance (which is often wrongly equated with zero interest) is better for the depositors as well as the consumers.
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